2015 ICE/IID Survevor Guidance — Elements related to Consent

If the facility has implemented a restriction, the following should be in place:

* An assessment supporting the need for the restriction;

* An individualized behavior plan to reduce the need for the restriction has been developed and
implemented;

* A written informed consent for the behavior plan which includes the restriction;

* Approval of the Specially Constituted Committee: and

* Monitoring by the Committee of the progress of the training program, designed to reduce and
eventually eliminate the restriction.

W262

(Rev. 135, Issued: 02-27-15, Effective: 04-27-15, Implementation: 04-27-15)
§483.440(£)(3)(i) Review, approve, and monitor individual programs designed to manage
inappropriate behavior and other programs that, in the opinion of the committee, involve
risks to client protection and rights;

Guidance §483.440(F)(3)(i)

Any program that utilizes restrictive or intrusive techniques must be reviewed and approved by
the specially constituted committee prior to implementation. This includes, but is not limited to:
* restraints;

* drugs to manage behavior;

* restrictions on community access;

* contingent denial of any right; or

* restrictions of materials or locations in the home.

The committee should ensure that consequences within a written behavior management program
do not violate the client’s rights. :

There is no requirement for the committee to evaluate whether the proposed program is
consistent with current practices in the field. Documentation should verify that the specially
constituted committee considered factors, such as whether less intrusive methods have been
attempted, whether the severity of behavior outweighs the risks of the proposed program and
whether replacement behaviors are included within the plan.

Any revision to a behavior plan that increases the level of intrusiveness must be re-reviewed by
the specially constituted committee. The committee need not reapprove a program when
revisions are made in accordance with the approved plan. For example, if the physician changes
the dosage of a medication in accordance with the drug treatment component of the active
treatment plan to which the legally authorized person has given consent and which has already
been approved by the committee, then there is no need for the committee or the legally
authorized person to reapprove the plan.

W263
(Rev. 133, Issued: 02-27-15, Effective: 04-27-15, Implementation: 04-27-15)
§483.440(f)(3)(ii) Insure that these programs are conducted only with the written informed

consent of the client, parents (if the client is a minor) or legal guardian; and
Guidance §483.440(f)(3)(ii)

The committee must ensure that written informed consent must be obtained prior to
implementation of any restrictive or intrusive program. In the event of an emergency, the facility
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may obtain a verbal consent, which must be authenticated in writing as soon as possible and
subsequently submitted to the committee as verification.

The consent is required for the entire behavior management program not just the specific
restrictive technique.

Consent is informed when the person giving consent is fully aware of the:

* specific treatment;

* reason for treatment or procedure;;

« the attendant risks vs. benefits;

« alternatives;

* right to refuse; and

* the consequences associated with consent or refusal of the program.

Informed consent must be in writing and must be specific to the program and restrictive practice
and reflect a specific time frame. Blanket consents are not allowed. In the case of unplanned
events such as assault and property destruction requiring immediate action, verbal consent may
be obtained. However, it should be authenticated in writing as soon as reasonably possible
{(within 30 days).

For clients up to the age of 18, their parent or legally appointed guardian must give consent for
him or her. At the age of 18, however, clients become adults and are assumed to be competent
unless otherwise determined by a court.

For clients who are adults and have not been adjudicated incompetent and have not been
assigned a legal guardian who may not fully understand the consequences of the program,
informed consent for use of restrictive programs, practices or procedures should be obtained
from a person or an entity in accordance with state law, to act as the representative or advocate
of the client's interests. ‘

The specially constituted committee must ensure that the informed and voluntary consent of the
client, parent of a minor, legal guardian, or the person or organization designated by the state is
obtained prior to each of the following circumstances:

* The involvement of the client in research activities; or

* Implementation of programs or practices that could abridge or involve risks to client
protections or rights.



